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Dear WNY Family Reader,

Having been married to an attorney for almost 20 years before being
widowed, | gained a special appreciation for the law and its relevance to |
our everyday lives,

That experience, combined with my work with WNY's young,
growing families as the publisher of this magazine, has resulted in this
brand new pull-out section which | hope will be of great use to you,

The “Family Advocate” provides sound basic information on some
of the most common legal issues a growing family might encounter.
Druing those times, consulting an attorriey as your “advocate™ —
someone to plead your cause, according to the dictionary definition —

would be a very wise thing to do, saving you many headaches in the
long term.

Many of us hesitate to seek out advice when we are on unfamiliar
ground, so the goal of this section is to give you some basic factual
information to familiarize you with your rights and responsibilities in
common legal situations,

Whether buying a home, writing a will, dealing with divorce,
being prepared for an unexpected accident or injury, or making sure
your child is getting the education he or she is entitled to, you'll find
a wealth of information to smooth your way In this section.

Our thanks go to local attorney and freelange writer Brette McWhorter Sember who took
on the task of writing all of the content for Family Advocate.

Be sure to pull it out from the center of your magazine and save it for future reference!

Michele Miller
Editor & Publisher

=
Brette McWhorter Sember s a talented Western New York |
writer and an attorney who has written all of the articles in this |
Family Advocate section. She s also the author of Western New ’
York Family's monthly “TogetherTime" column and freelances for
other publications across the country,

The mother of two children, Brette gave up her matrimonial and ‘
family law practice when her youngest child was born to have
more “TogetherTime” with her family. In the meantime, she has
developed a blossoming at-home career as a writer and is the ‘
author of a collection of self-help legal books.

She is the author of:

Repair Your Credit and Deal With Debt }
How to File for Divorce in New York
Landlords' Rights and Duties in New York

Sember How to Form a Corporation in New York
Brette McWhorter Tenants’ Rights in New York

Coming in Spring 2002: The Visitation Handbook: A Practical ’
Guide for Custodial and Non-Custodial Parents and Child Cus-
tody, Visitation and Support in New York

All are publls.hcd by Sourcebooks and are avaflable at local bookstores and through online
bookstores, such as amazon.com and BamesandNoble.com. The books can also be ordered directly
from Sourcebooks by calling 1-800-432-7444.
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Choosing An Attorney

Tips To Help You Make This Important Decision

hmglnauuneylame

most important decision

you make in a legal mat-

It is important that you select an

ter in a way that makes sense to

Finding An Attorney
Many people don't know where Lo
1 when they need to hire an attor-
. The best way to find an attorney
wrough an attorney you have used
ae past that you were happy with,
w1 had an attorney for your divorce
you really liked him or her and
ryou would like to draw up a will or
need help with an auto accident,
that previous attorney and ask for
ferral.

Ifyou have never used an attarney
ave not had one you were comfort-
* with, ask your friends and family
nbers who they have used and
d. If you still are unable to find an
ymey based on these recommen-

areas of the law and can refer you
n attorney in your area.

The Bar Association of Erie County
vyer Referral Program can be
ched at 852-3100 and the New
k State Bar Association Lawyer
erral Program can be reached at
)-342-3681.

aterviewing An Attorney
Most people feel as if they cannot
arview professionals such as doc-
5 and lawyers. Remember, these
ple work for you and you have the
it to ask anything you want to
ore agreeing to let them work for
1. Don't be intimidated.

Once you have found an attorney,
| and set up a free consultation.
st attorneys will be glad to sched-
a first meeting at no charge. When

mltmwwmzed?lsmem-
ary or receptionist friendly to you?

When you meet the attorney, geta
feel for his or her personality. You will
need to determine if this is someone
you feel you can trust and be comfort-
able with. Feel free to ask the attorney
questions about his or her background
and experience with these kinds of
cases. Be aware that many attormeys
are not used to being questioned or
Interviewed and may be a bit defen-
sive. Simply explain that you will be
spending a lot of money and want to
make sure you can work together well.
You have a right to know who you are
hiring.

Ask the attorney some of
the following questions:

How often will | hear from you?

How quickly are phone messages
returned?,

If you are unavailable and | need
to speak to someone, who will
be available?

What do | do if | have a problem
aiter hours?

What kind of outcome do you
expect in this case?

How long will it take to resolve
the case?

Do you think this case can be
settled?

How will you go about getting a
settiement?

What will | need 1o do to assist
with this case?

Some of these questions may be
difficult for the attorney to answer
without knowing a lot about your
case, so understand that you may
not get cut and dry answers for
some things. You should, how-
ever, get honest and straightfor-
wvd answers that make sense.

3

Fees

It is important that you find out
exactly how your attorney will be com-
pensated and how much ft will cost
you. The attorney should ask you to
sign a retainer agreement. This Is a
contract for the attormney’s services,
Read it carefully and ask questions if
it does not make sense. The retainer
agreement should specifv a retalner
or down payment that you will have to
pay up front and then the hourly rate
the attorney will bill at. It should also
provide an estimate of how much the
attorney expects the total bill will come
to. In the future, the law may change
and require that attorneys provide
clients with an engagement letter,

. which is essentially the same thing as

a retalner agreement.

The attorney will keep track of the
time spent on the case, deduct it from
the retainer and then bill yvou once the
retainer is used up. Make sure you
understand what the hourly rate is
and what kinds of things you will be
billed for. Most attarneys do bill you
for phone calls and travel time. Some
attorneys charge a higher rate for the
time spent in court.

Itis also important to note that in
certain types of cases, the attorney
will not bill you on an hourly basis,
but instead will collect one third of a
judgment awarded toyou. If this is the
case, you need to be clear as towhether
you will be respansible for any other
fees or costs,

Certain types of matters such as
real estate closings and will drafting
are usually billed as a flat fee amount.
The attorney will tell you how much
the entire matter will cost and tell you
when payment is expected.

If your attorney uses a paralegal,
you will be billed for the paralegal’s
time as well, but this will be at a lower
rate than the attorney’s rate.

Make sure you also get a complete
accounting of the anticipated expenses
of the case. You will be responsible for
paying for these as well, In some cases,
the court costs and fees can be quite
expensive, so make sure you under-
stand what you will have to pay, You
will also have to pay for other ex-
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Continued:Choosing An Attorn

penses such as experts, appraisals
and large copying expenses., When
you pay an attorney for these antici-
pated expenses, the money must go
Into a separate bank account where it
is held in trust,

This means the attorney cannot
use this money for his or her own se
and can only use It for authorized
client expenses,

If there Is money left gver after the
expenses are paid, you will get a re-
fund or you can authorize the attor-
ney to use this money towards the
balance you owe for his or her time.

Cooperating With
Your Attorney

Once you have signed a retainer,
you will need to meet with vour attor-
ney to discuss the details of the case,
You will be asked to provide certain
documents,

Itis important to understand that
If you do not cooperate with your
attarney, he or she cannot be effective
on your behalf. If your attorney asks
vou to do something, do it. If he or she
advises you against doing something,
listen. If your attorney tells you to be
at the courthouse at a certain time, be
there, You are paying the attorney for
his or her expertise and you are throw-
ing your money down the drain if you
do not take the advice you are paving
for.

Itis important to understand that if you do not cooperate with your attorney,

he or she cannot be effective on vour behalf

Remember that vou will be billed
for each and every phone eall you
make to theattorney's office; so try not
to call unless something important
has come up. If you trust your attor-
ricy and belleve he ar she will keep you
Informed as things bappen in the case,
there is no reason to call the office
every week for an update. Things do
move slowly in the court system and
you need to be patient.

*

716-852-3100

1-800-342-3661

If you have never used an attorney or have
not had one you were comfortable with, ask
your friends and family members who they
have used and liked. If you still are unable to
find an attorney based on these recommenda-
tions, you should contact a bar association
lawyer referral program, These programs main-
tain lists of attorneys who are experienced in
different areas of the law and can refer you loan attorney in your area.

Bar Association of Erie County Lawyer Referral Program

New York State Bar Association Lawyer Referral Program

)
i

Resolving the Case
You need to know that in every case
that goes to trial, one person wins and
one person loses. You could be In
cither position. Listen to your
attorney’s recommendations about
settlement and carefully weigh his or
her advice. If you end up with a reso-
lution to your case that you are not
happy with, you need to remember
that the judge made the decision and
your attorney did everything he or she
could to get the outcome you wanted.

Changing Attorneys
Ifyou are not satisfied with your attor-

ney, the first thing you need to do I8
talk to him or her about it directly, If
the attorney is not returning your
calls. tell the secretary that you expect
a call back within 48 hours or you will
find a new attorney. Explain your con-
cerns to the attorney and express why
you are displeased. There may have
been a misunderstanding that can
casily be cleared up. fyou still feel you
are unhappy, find a new attorney. Ask
for the balance of your retainer back
and get a copy of your file. Be aware
that If you are in the middle of a court
case, it will be up to the judge whether
you will be permitted to switch attor-
neys,

— Brette McWhorter Sember
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Why A Parent Needs A Will

One Of The Most Important Things You Can Do For Your Child

something elderly people need
to think about. However, as a
parent, a will is one of the most impor-
tant things you can do for your child.

What is a Will?

A will is a binding document that

distributes all of your assets and be-

after your death, Your will
directs who gets what. You can leave
your possessions and assets to any-
one you want or to any charity you
want. Your will also names your ex-
ecutor. An executor is the person who
will be in charge of making sure your
assets are distributed and all of your
bills are paid. The executor will hire an
attorney to represent the estate. Even
though an attorney will be involved,
there is a lot of work involved in being
an executor,

A will also contains your choice
for a guardian for your children. should
both parents die while the children
are still minors. The guardian is the
pe:souwimwhomynuwnmyourchﬂ-
dren to live and be raised by. The

will also have financial con-
trol over the assets the children own.

How Do I Choose
An Executor?

You should choose an executor
whom you feel is trustworthy and
reasonable. You can choose anyone
you want, but be aware that the per-
son s not obligated to accept, soitis
wise to discuss this in advance,

You can also choose your attor-
ney, but there are certain legal diffi-
culties involved in this, so be sure to
discuss |t with him or her first.

What Happens If
I Don't Have a Will?

If you do not have a will, your
assels are distributed to your family
according to New York law. Thereis a
fairly complex order of distribution,
but if you have a spouse and children,
everything will go to them..If you and
the other parent both predecease your
children, it will be up to the court to
name a guardian for your children.

Iususytolhinkoﬂ’awﬂlu

Wwill I Pay Estate Tax?

The estate tax is in the process of
being phased out. Should you dic
before it is phased out, estate tax Is
payable if your assets exceed a certain
amount. which is being increased
yearly until the phase out. For middle
class, middle age families, the estate
tax is not a concem.

Do I Need A Will If
Goes To My
& Kids?

Most people have specific wishes
they want carried out. Some people
like to leave certain special posses-
sions to certain people. Other people
feel very strongly that they would like
to give something to charity. :

Some people feel very strongly
that they do not want certain family
members to inherit from them and
wish to write them out. [t is important
to know that you cannot disinherit
your Even if you leave him or
her nothing in the will, New York law
allows the spouse to inherit a certain
amount from you.

Themost reason to have
a will is to be able to name the guard-
tan for your children.

What Does a Will
Have to Have in It?

A will can be as simple or as
complicated as you want it to be. It
must state that you are of sound mind,
that you know who the objects of your
bounty are (the people you are giving
to) and that you are signing it freely
without duress, You must have two
witnesses. You do not need a notary.
The will must list how you wish to

distribute your possessions.

How Do I Select
A Guardian?

You should think about who you
trust to raise your children and who
has a good relationship with them
already. Many people sclect a close
family member or a very close friend.
You can name two people, such as a
married couple, as guardians for your
children, It is important to discuss

your choice with the potential guard-
ian in advance. The person or people

the respansibility. If they decline, the
court then selects a guardian, You can
name an alternate guardian should
the first be unable or unavailable to

accept the responsibility.

Can I Write My Own Will?

While you can write your own will,
you need to be careful, It s not wise to
attempt to write your will without any
legal advice at all. There are kits avail-
able that will help you write your own
will, but if you use one, you need to be
certain that it is specifically designed
for New York, because different states
have different requirements.

It is always best to have an attor-
ney draft your will when you are nam-
ing a guardian. While some of the kits
are perfectly adequate, when you are
dealing with something as important
as a guardian for your children, you
should be extra careful to ensure that
it is done exactly right. There arc other
reasons to use an attorney - if you
want to set up a trust, if you want to
have conditions on your bequests and
ifyou are doing anything at all that is
out of the ordinary.

How Much Does A Will Cost?
Rates vary based on theattorney’s
.but in general a will ranges
from $100 to $500 for a basic will with
guardianship. The price goes up if
there are special circumstances or if
there is complicated estate planning
fnvolved. Many attorneys also prepare
other documents (described below) as
part of the entire package.

Health Care Proxies

Ahealth care proxy is a document
thal states your wishes about what
kind of treatment and life sustaining
equipment you authorize should you
ever be in a coma or unable to commu-
nicate your wishes. The document
also names the person you choase as
your proxy, who can make decisions
on your behalf f you should be unable
to, If you check into a hospital, the

continued page 32



- The Legalities of Buying A Home

Do Your Homework When It Comes To Real Estate

uying a home can be one of

the most stressful and ex-

citing times for & family. To
make the process go smoothly, it is
hnponanttnundaﬁandthelq:lpm-
cess you have to follow and to be pre-
pared for all the documents you will
need to provide. When purchasing a
home.llhmmnnmmhlrennmwney
to handle the closing. The paperwork
Involved In a closing Is very complicated
and you can make costly mistakes If you
attempt to handle the closing on your
own.

Mortgages .

Buying'a home is complicated by of
all the hoops you must jump through to
obtain your mortgage. When you obtatn
amorigage, the bank lends you a certain
amount of cash to pay for the home and
In return you give the bank the right to
fomcbuouthehmmshouldyoumlto
make your payments.

ll’youmshopplngroramonme.
there are many kinds available, An FHA
mortgage is backed by the federal gov-
emment and while the interest rates
may be higher, it ts helpful for people
who are first time home buyers. have a
smaller down payment and meet certatn
income requirements.
A SONYMA loan is another govern-
ment backed loan to consider for first
time buyers who meet certain income
requirements. VA loans are a great idea
for veterans,

Youmaynhowllhtocoxmdermmg
amortgage broker, who will shop around
for the best rate for you. You can do this
yoursell by comparing rates sted in the
newspaper each week. There are several
onnnemongagemmpameguutwmm
you a quote online. As always, It is
Important to be cautious when

Consider fixed rate as well as ad-
Justable rates and points when
on a mortgage. Visit http://
homebuying.about.com/cs/caleula-

that will give you informa-
tion about how mmmmonme is
golng to cost you.

Before you find the home of your
dreams. It is important to make sure you
have a good credit rating. If there are
problems that come up on your credit

report, It is important to know about
them and fix them before you apply for a
mortgage.

Get pre-approved for your loan
amount before you loak at homes so you
know how much you can spend. This
willalso move the approval process along
more quickly,

nuxnmunuu

Understand that when you use a
real estate agent. 7% of the purchase
price is paid to the agent and his or her
company as commission. If you use an
agentand the seller has a different agent,
the two agents split the commission.

When you use a traditional real
estate agent, he or she works for the
seller, even if you select your own agent.
He or she is not working In your best
Interest,

You may wish to consider hiring a
buyer's agent, who will work foryou and
your best interests,

The Purchase Process

Once you find a home you want to
buy.yowrulumteagcmwmdnwup
the contract. Make sure that the con-
tract being used is the standard bar
assoclation approved contract for the
county you are buying in.

The seller may accept your offer or
counter with a higher offer. You must
pay a small down payment, known as
ecarnest money. This Is not the full
amount of what your down payment Is
its listed In the contract.

Once you and the seller agree on a
price. both of your attorneys need o
approve the contract. Then the waiting
begins

You must walt for the bank to ap-

prove your mortgage amount. The bank
will review all of the financial records

!

you provide and will appraise the home.

morigage.
If the home has a well or septic
system, they will inspect the home and
point out any problems. both major and
minor, Often the problems found are
small things that you may or may not
ask the seller to fix,
Occasionally, a home Inspection will
uncover & major problem that you may
wuhtouscumebmforcaned!ngme
contract.

Your attorney compléetes a lot of
paperwork in preparation for the pur-
chase. You will have to purchase title
Insurance, which insures the bank
against any problems with legal owner-
ship of the property. You have the option
of purchasing title insurance to protect
yourself as well, though many people
choase not to purchase it.

You will be responsible for obtain-
Ing homeowner’s insurance cffective on
your closing date. Check with your bank
for the wording they will need Included
on the binder the Insurance company
issues.

Your attormey prepares the deed,
hnthctmcinspcctedundupdmed.md
does calculations to compute the prop-
erty tax division (the seller is
I’orlaxzsuptolhednleol’alemdyou
iare responsible for taxes after the sale,
but since the taxes may already have
been paid, the amount is caleulated out
so you each pay your fair share). Your
attorney will review all the paperwork
provided by the bank and ensure it is
correct.

You won't know the exact amount
you need to bring to the closing until a
day or two before when all the numbers
are finalized, Remember that not only
must you provide the down payment,
but you are also responsible for transfer
taxes, flling fees, bank fees and your
attorney’s fees.

Your attorney will come with you to
the closing, have you sign many, many
forms and then file the paperwork with
the county so that the home legally
becomes yours.

When you hold that key in your
hand, you'll know you have finally come

home! — Brette McWhorter Sember
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Accidents, Injuries & The Unexpected

For The Worst Gives You Peace Of Mind

generally uwill stll have the right to sue f

lmldmgmeschoolormmnanunhle
fyour child is injured,

hbm‘mrmmdom-
mmummmpuuud.m
ldndsorformnmthetypesdfonmm
might be asked to Sign when signing
your child up for something like a sk
cluborumnuumdns.'l‘heformde-
mmwmmm&m
mthenmmythmm!nhemumnh
natural part of the A

For example, u consent form for
skiing might include

usually not vatid.

You may also See signs with this
khdo(uatemmxmatplwm
mmusement parks and Sports activity
m.Nomcannmlhbmtyforthw
»wn negligence simply by posting a sign,
I you sign one of these wafvers, you

your child {s infured,
OmpheeWhueMmmud

wurmuyouthnyouwuveu-bmlyls

at amusement parks, Be aware that

l.lll..ll..ll 5
“If your child injures someone or
causes property damage, you can
be financially responsible for it.*

Your Responsibility
For Your Child's Actions

As.parmk.youmrupommle for
your minor child’s actions, Parents are
responsible for a child’s malicious acts
up to 8300, but this can be more If the
pumufa!llopmpeﬂywpu\rinac
Ifyour child injures aomeoneorcatt:uq:'s
pmpenydmge.ywcmbeﬁmndany
responsible for it.

untlhnyoumalmunyourownmp-
enyso!huuhwetorvhuom'mh
includes removing snow and Iee and

property. Youmuluhomu:oafetypu-
cautions with regard to things on your
property that are “attractive nuisances”.
An attractive nuisance is g
condmanthuluo!mrtungthammlm
cause children or other people to come
ontomcmwlylndbeeumemjundu
a result, An example s an In-groynd
swlmm!ngpoonhntbnotfenced. Natu-
ral conditions, suchasacliffor a natural
pond are not included, Take precau-
tions that will make |t impossible for
people to become injured on your prop-
erty,

_ you are a dog owner, you will be
held re'apmalblelfymrdogbnume-
ONE, 50 train your pets not to bite or take
precautions to prevent this kind of acei-
dent

Remember to obey laws about
seatbeits and helmets, In New York. all
front seat passengers must wear
seatbelts. Children must wear seatbelts
up to age lemddllldmunda-sgwl
must be In child safety seats. For

cific Inf about the of
seats you should use, visit the New York
State of Motor Vehicles web

site hup://www.nydmv.mm.ny.us/
ags htm#car¥20seat.

Uyaumthepam:tdaleeu.ttb
important that you understand that if
¥ou provide alcohol to your child and his
or her Loreven if it is
conmmedonyourpmpu-tyundymdo
nothmgtouopu.youeanbehddhble
rcrnnylnjunaordmgedmmh
from the of the alcohol,
such as car accidents,

Insurance
New Yorkers are required to carry
automoblle insurance, Check with your
Insurance agent (or visit www.insure. com

any
mjmyordamnpmaedwhneﬂnwu-
son uses your vehicle, You are also
responsible for any injury or damage
your child causes while car,
Whm)fourd:ndgcuhhwpemm.
nhunporuntwnoulyymrm
agent that your child |s beginning to
ddve.Whenyouaddyourtemtoywr
policy, heorohewmbeewuedwm
dﬂvmganydyourmowaedmdu
the policy.

If your teen owns his or her own
velude.umayheleuaq)enmtom

continued page 32
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Dealing With Divorce

A Primer To Help You Cope

tvorce s one of the most

stressful life events, on par

with the death of a spouse
or parent. To cope with divorce It is
important that you gather as much in-
formation as you can, through reading
or consulting attornevs. This little primer
will get you started by defining the major
. Issues and terms,

Ways To Get A Divorce

Divorcing in New York isn't as simple
as It is in other states and there are
hoops you will have to jump through,
You will also be surprised at the sheer
amount of paperwork and time - not to
mention dollars - it takes to get a di-
vorce. Lately, New York courts have tried
to become more user friendly and have
even issued a packet for do-It-yourselfers.

There are two main ways to get a
divoree in New York: The least combat-
tve method is by way of a separation. A
couple can sign a separation agreement
(which details all the property and finan-
clal arrangements as well as custody
and visitation), wait a year and then
convert It Lo a diverce decree. This method
avoids mccusations of whose fault the
divoroe Is and does not require painful
courtroom testimony. The separation
agreement can be negotinted by the par-
ties’ attorneys or can be created through
mediation,

Many people do not wish to walt a
year to be divorced. You can then file
papers with the court seeking a divorce
based on one of the following grounds (or
reasonsy

Imprisonment: Your spouse was
imprisoned for three or mare years dur-
ing the marriage and this has occurred
within the last five years,

Abandonment: Your spouse aban-
doned you [left you without any provoca-
tion from you) over a year ago and you
asked him or her to return and he or she
refused,

Adultery: Your spouse committed
adultery during the marriage. You must
have proof from a third person (your first
hand knowledgs or an admission by
your spotse s not enoughl. This is
generally very difficull to prove and Is
not commonly used.

Cruel and Inhuman Treatment:
This s the most common reason for
divorce. Your spouse treated you cruelly
and inhumanly, either physically, emo-

tionally or mentally, so that it s no
longer safe for you to live together. The
language seems a little harsh but almost
every divoreing person can probably
think of an instance when his or her
spouse called him or her a name, pro-
voked an argument or withheld affection
— these Instances will fit the require-
ments.

In most divorces, you do not actu-
ally have to prove your grounds since
most people do not contest the grounds
for a divorce.

Residency

New York has stringent residency re-
guirements in order o be eligible for a
divorce in the state, There are four types of
residency that are.acceptable: one of you
has lived in the state for two years, one of
you has lived tn the state for one year and
the' grounds for divorce happened here,
you both live tn New York and the grounds
happened here or ane of you has lived in
New York for a year and you were married
here, you lived here while married at some
point.

It is important to note that all states
recognize éach other’s divorce decrees, so

if you get a divorce In Arkansas, you're
considered divorced wherever you go.

What's Decided in a Divorce

When a divoree is decided by the
court or the parties reach a settlement or
sign a separation agreement which is
then converted to a divores, the judg-
ment of divorce will give a custody and
visitation plan {if there are children) and
order child support,

All of the marital property of the
parties will be divided in a way that is
equitable (which means falr, but not
necessarily equal). This means that ev-
ery belonging the couple owns together
must be divided between them and in-
cludes not only possessions such as
household items, cars and real estate,
but also things like bank accounts, in-
vestments and other assets. Marital debts
are also divided between the parties.

Maintenance (often refared to as
alimony) can be ordered for the purpase
of helping anc of the spouses get back on
his or her feet financially. The court can
also order things such as Orders of
Protection (directing one spouse (o stay
away from or refrain from harming the
other} and name changes.

Supreme Court

or Family Court
Divorces are handled only in Su-
preme Court. Family Court handles cus-
tody, support and orders of protection
cases for couples who are married but
have not yet filed for divoree, couples
who have never been married and couples
who are already divorced. If you are
separnted and have not yet begun the
divorce process, you can go to Family
Court to obtain custody, child support
and an order of protection, Many people
represent themselves in Family Court,

The Divorce Process

Unfortunately, the divoree process
can be a long one In New York. The
fastest way to get a divoree is to have an
uncontested divorce. One spouse files
for divorce and the other spouse does
not respond or flles papers agreeingtoit.
The divorce can then happen within a
few months. A contested divorce takes
much longer. Papers are filed to initlate
the divorce and the other spouse re-

sponds. Months are spent in negotia-
tions and the case will come to court far
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The Merits of Mediation continued

Mediation also aliows the couple
complete control over the outcome. If
the couple heads to court, their attor-
nevs will attempt to negotiate a settle-
ment. If that falls, a jJudge will decide
all of the issues. In mediation, the
people who understand the situation
the best {the couple themselves) make
all of the decisions themselves. The
mediator lays out all of the issues that
need to be worked out and provides
guidance as to how to word certain
things, but does not make any deci-
slons.

Mediation is also a less expensive
alternative than a contested divorce.,
Mediators charge by the hour and
may request a small retainer to cover
the paperwork that s completed.

When looking for a mediator, It is
important to understand that there is
no licensing by the state. Anyone can
hanga shingle out as a mediator. Most
mediators tend to be attorneys or
therapists. If you choose an attorney
mediator, he or she will be able to
write your separation agreement,
which can then be filed with the court.
If you choose a non-attorney media-
tor, he or she will prepare a memoran-
dum, which an attorney must then re-
write as a separation agreement. It is
important to select 8 mediator you
both feel comfortable with and one
who has experience.

Contact the New York State Coun-
cll on Divorce Mediation (1-800-894-
26486) for a list of trained mediators.

Why A Parent Needs A Will continued

hospital can provide you with a very
basic form. However, it is best to ask
vour attorney Lo draw one up so that
you can very specifically state your
wishes in a way that the medical
personne! will have to abide by.

What is Estate Planning?

Estate planning includes having
a will written, but is far more exten-
sive. Estate planning involves analyz-
ing all of your assets, planning for
Medicald and nursing home possi-
bilities and assessing the estate tax
and Its impact.

Powers of Attorney
A Power of Attormey |s a form that
gives permission to someone else to
handle your financial and business

affairs. Powers of attorney can take
effect immediately or be drafted so
that they take effect only upon the
happening of a certain event, such as
if you are in a coma.

Many attorneys recommend that
you sign a power of attorney giving a
close family member or friend the
ability to act on your behalf if you are
unable to.

For example, if you and your
spouse were both in a car accident
and hospitalized in critical condition,
your power of attorney would allow
the person you selected to pay your
household bills, deposit your checks
and make sure your children are pro-
vided for,

— Brette McWhorter Sember

Accidents, Injuries & The Unexpected cont.

chase a separate policy for him or her.
Your kability is also limited f your
child owns the vehicle and policy.
Check with your agent about this.

If your child does not live prima-
rily with you, such as if the other
parent has residential custody, and
you Intend for your child to use your
car when at your home, you would be
wise to add the child to your policy.

If your child will be taking one of
your vehicles away to college or if he or
she owns the car, you need to list the
child as one of the policy owners,

if you own a home, you probably
have homeowner's insurance, which
insures your belongings as wellas the
property itselfl. If you rent your resi-
dence, It is important to make sure
you have renter’s insurance, This kind

of policy will insure your family's be-
longings against theft or damage.

If your child goes away to college
and lives In a dorm or university hous-
ing, his or her belongings will be cov-
ered under your homeowner’s policy,
If e or she will be living in off campus
housing, you need to get a renter’s
policy for the child. Items like stereos
and computers may not be completely
covered under these policies without
special riders.

College students are usually cov-
ered by parents’ health iInsurance poli-
| cles up to age 20 or 24. If you have an
HMO, check to make sure that there is
an approved provider in the area the
child will be living in. If not, you can
purchase a health Insurance plan
through the college or university.
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Custody continued

Sole Custody is another type of ar-

rangement. The child resides with one

parent, who makes all the decisions
about the child, and has visitation with
the other parent. Often an argument
over joint custody versus sole custody
comes down to a power play between the
parents. If the parents will be able to find
a way to make decisions together and If
both parents are fit parents, Joint cus-
tody is the arrangement of choice.

The Law Guardian
When a case involves a custody dispute,
the court appoints a Law Guardian to
actas the child's lawyer. The Law Guard-
lan generally meets with the child and
parents and forms his or her own idea as
to what will be best for the child, Law

ing a voice of reason to the

Law Guardians can be a parent’s but
friend or worst enemy In a custody case,
50 it is wise to treat yours with deference
and cooperation.

dawdwimvhmbnmdmnlndscr-
eryone involved that both parents are
equally important to the child,

Flexibility
Flexibility is the key to making any
parenting plan work, Schedules cannot
be set In stone and accommodations
must be made. Almost every custody
order issued by a court will contain the
words “and al other times as agreed
upon.” This gives the parents the ability
to change the schedule as they need and
as the child grows, A parenting plan for
at needs to be very different

from ane for a preschooler.

Respect

The only way a parenting plan will
work is if the parents Jearn to respect
each other as parents and find a way to
develop a new relationship together as
parenting partners. Certainly it Is not
casy to continue to see and deal with a
person who has hurt you, but because It
will benefit your child, it is worth doing,

« Brette McWhorter Sember
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ok At Education Law

Private Eq
Children have the right to attend a
nonpubllelcboo“fmeychoon.&hool
distrleucanchooaelolmdtmboohm
schools,

nonpublic Special education
services must be provided by the district
to children
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the NYS Department of Education’s web
site at Www.emsc.nysed. gov/rscs /char-
ter/charter_schools html.

Gifted Education

Under Title VI of the New York State
Edmuhnhw;ﬂncd‘edmaunbnot
required to be provided by school dis-
tricts. The law does encourage these
programs and offers state assistance
with them, however, the bottom line
remains that such programs are not
required. Many schools do offer such
programs and many are excellent, but
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Home sch :
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www.emac.nysed.gov/ncs/uonpub/
home_instruction, htm|
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A More Personalized Alternative
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